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Bill: H.B. 758 of the 132nd G.A. Status: As Introduced
Sponsor: Reps. Antani and Brenner Local Impact Statement Procedure Required: No

Subject: Free expression on college campuses

Fiscal Highlights

e The bill may minimally increase the administrative expenses of state institutions of
higher education to publicize free expression policies; develop and distribute
materials, programs, and procedures related to those policies; and to report on any
courses of action that were implemented in accordance with the bill's provisions
regarding free expression on campus.

Detailed Fiscal Analysis

Bill overview

The bill prescribes the manner in which state institutions of higher education
regulate expression and peaceful assembly on campus. Specifically, the bill
(1) prohibits, subject to certain exceptions, a state institution from limiting or restricting
expression of students, employees, student groups, and invited guests of the state
institution made in public areas, (2) declares that outdoor areas of campus are public
forums for campus communities and prohibits state institutions from creating "free
speech zones" or designating other areas where expression is prohibited, (3) requires
each state institution to make public the policies, regulations, and expectations of
students regarding free expression in its handbook, on its website, and in its student
orientation programs and to report on any courses of action that were implemented in
accordance with the bill's provisions, and (4) waives the state's 11th Amendment
immunity from suit in federal court. Provisions of the bill that may have a direct fiscal
effect are discussed below in more detail. For a complete description of all of the bill's
provisions, please see the LSC Bill Analysis.

Policy and reporting requirements

The bill may minimally increase the administrative expenses of state institutions
of higher education to comply with various policy and reporting requirements. In
particular, each state institution must:
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e Make public any policies, regulations, and expectations of students
regarding free expression on campus in its handbook, on its website, and
in its student orientation programs;

e Develop and distribute materials, programs, and procedures to ensure
that all administrators, faculty, and any other employees who are
responsible for the discipline or education of students understand the
policies and regulations regarding free expression on campus;

e Report to the Governor, the Speaker of the House, and the President of the
Senate, within 180 days of the bill's effective date, on the courses of action
implemented in accordance with the bill's provisions concerning free
speech and post the report to its website. A state institution that is sued
for an alleged violation of free expression rights must submit a
supplemental report that includes a copy of the complaint within 30 days
of the action.

Civil actions for violations of free expression rights

The bill expressly waives the state's immunity from suit in federal court under
the 11th Amendment to the U.S. Constitution and specifies that the state consents to the
jurisdiction of the federal courts over its civil liability and the civil liability of a state
institution of higher education, for any violation of the bill's free speech and assembly
provisions. The bill also specifies that a member of the campus community may file a
civil action against the state, a state institution of higher education, or any other
individuals responsible for a violation of the bill's free expression provisions to seek
and obtain appropriate relief, which may include injunctive relief, compensatory
damages, reasonable attorney's fees, and court costs. If a court finds a violation of the
bill's provisions, the plaintiff must be awarded at least $1,000.

The fiscal effect of these provisions on state institutions is unclear. Generally,
under the 11th Amendment, state institutions of higher education are immune from
retrospective relief in federal court unless the civil claim is based on violations of the
Constitution or statutes of the United States. Therefore, an individual alleging a campus
free speech violation may currently seek various forms of relief, including injunctive
relief against a university officer or employee or injunctive or monetary relief against
state officials in their individual capacities in federal court.
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