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SUMMARY

Electronic wills

" Permits a will to be executed electronically in addition to current law’s requirement that
a will must be in writing.

®  Provides the following, regarding an electronic will:

O

O

It must be a “record” that is readable as text at the time it is “signed”;

It must be signed at the end by the testator or by another individual in the testator’s
name, in the testator’s physical or “electronic presence,” and by the testator’s
direction;

It must be signed in the physical or electronic presence of the testator by two or
more competent witnesses located in this state, who must sign the will within a
reasonable time after witnessing the testator’s signing and must subscribe and
attest their signatures;

The testator or the individual who will sign the will in the testator’s name and the
witnesses may review the contents of the will prior to signing it;

If the testator is a vulnerable adult, the witnesses must sign the will in the testator’s
physical presence;

It must be acknowledged before a notary public who must make the certification by
taking an acknowledgment under the Notaries Public Law and must attest that the

* This analysis was prepared before the report of the House Civil Justice Committee appeared in the
House Journal. Note that the legislative history may be incomplete.
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O

O

testator appears to be of sound mind and not subject to duress, fraud, or undue
influence;

Prior to the acknowledgment of the will, the notary public must require the
presentation of a government-issued identification credential by, and perform the
credential analysis and identity proofing of, the testator and the witnesses, in
accordance with the procedures under the Notary Public Modernization Act;

The notary public must terminate the certification proceedings if the notary public
has reasonable cause to believe during the course of such proceedings that the
testator does not appear to be of sound mind or is subject to duress, fraud, or undue
influence;

The procedures for executing an electronic will must be recorded by electronic
media containing both audio and visual components, the process for such recording
must be followed, and the format of the recording must be preserved and stored in
a safe, secure, and appropriate manner.

Defines the following among other terms used in the bill:

O

“Record” means information that is inscribed in a tangible medium or that is stored
in an electronic medium and is retrievable in perceivable form;

“Sign” means to do either of the following with the present intent to authenticate or
adopt a record: execute or adopt a tangible symbol, or affix to or logically associate
with a record an electronic symbol or process;

“Electronic presence” means the relationship of two or more individuals in different
locations communicating in real time to the same extent as if the individuals were
physically present in the same location;

“Vulnerable adult” means a person who is 18 years of age or older and whose ability
to perform daily normal activities or to provide for the person’s own care or
protection is impaired due to a mental, emotional, sensory, or long-term physical or
developmental disability, brain damage, or the debilitating infirmities of aging.

Permits the testator to request that a copy of the certified electronic be sent to the
testator and any other person designated by the testator in specified forms and
manners.

Expands the definition of “consumer transaction” for purposes of the Consumer Sales
Practices Law, to also mean services provided by a notary public to a testator in the
acknowledgement, certification, and attestation pertaining to the testator’s electronic
will.

Provides that on and after the bill’s effective date, Ohio laws applicable to wills apply to
electronic wills unless it is clear from the context or meaning of the provision of the law
that it applies only to a will in writing or a will other than an electronic will.
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®  Permits a copy of an electronic will to be deposited by the testator or by some other
person for the testator in the office of the probate court judge in the county in which
the testator lives, in the same manner as the deposit of a will in writing.

®  Provides that a document is to be treated as an electronic will if a probate court finds
that the proponent of the document as a purported electronic will has established, by
clear and convincing evidence, that the decedent prepared the document or caused it to
be prepared, signed the document and intended it to constitute the decedent’s will, and
the above requirements for making an electronic will are complied with.

" Permits an executor to file an action in the probate court to recover court costs and
attorney’s fees from the attorney, if any, responsible for the execution of the document
as a purported will upon a finding by the court under the preceding dot point.

" Specifies that an electronic will may be revoked by the testator’s subsequent will
revoking all or part of the will expressly or by inconsistency, or by a “physical act” that
the testator, with the intent of revoking all or part of the will, performed the act or
directed another individual who performed the act in the testator’s physical presence.

"= Defines “physical act” as used in the preceding dot point as including the use of a delete
or trash function on the computer pertaining to the electronic will or by typing or
writing “revoked” on an electronic or printed copy of the electronic will.

®  Provides that an oral will, made in the last sickness, is valid in respect to personal
property if it is transcribed electronically and subscribed by two competent
disinterested witnesses within ten days after the speaking of the testamentary words
and who were in the physical or electronic presence of the testator.

®  Requires that the witnesses to an oral will who were, at the time the testamentary
words were spoken, in the testator’s electronic presence be located within this state.

®  Requires a complaint in the probate court to have an electronic will declared valid to
contain the following statements:

O That a “copy” (copy of the record of an electronic will that is readable as text) of the
will has been filed with the probate court and that the will is an electronic will;

O That the will was signed at the end by the testator or by another individual in the
testator’s name, in the testator’s physical or electronic presence, and at the
testator’s express direction;

O That the will was signed in the physical or electronic presence of the testator by two
or more competent individuals and that all of the above requirements for the
execution of an electronic will are complied with.

Declaration governing the use or continuation, or the
withholding or withdrawal, of life-sustaining treatment

®  Permits a declaration governing the use or continuation, or the withholding or
withdrawal, of life sustaining treatment to be executed electronically by the declarant or
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another individual at the declarant’s direction by signing the “record” at the end of the
declaration, stating the date of its execution, and having it witnessed or acknowledged
as follows:

O The electronic declaration must be witnessed by two individuals with qualifications
specified in continuing law and in whose physical or electronic presence the
declarant, or another individual at the declarant’s direction, signed the declaration;

o If the declarant is a vulnerable adult, the witnesses must sign the will in the physical
presence of the declarant;

O The electronic declaration must be certified and attested by a notary public through
an electronic notarization or as an online notarization under the Ohio Notary Law.

Transfer on death designation affidavit

Allows a transfer on death designation affidavit to be executed in an electronic manner,
provides that a certified copy or a copy of the affidavit that is readable as text must be
considered to be a certified copy or a copy of the record of the affidavit, and requires a
copy of that affidavit to be offered for recording with the county recorder.

Durable power of attorney for health care

Permits a durable power of attorney for health care to be executed electronically by
which the principal must sign the record associated with, and at the end of, the
instrument and state the date of its execution; and requires the instrument to be
witnessed by at least two individuals who have the qualifications under continuing law,
or are certified and attested by a notary public as follows:

O If the electronic durable power of attorney for health care is witnessed, requires the
principal to sign the instrument and acknowledge the signature at the end of the
instrument in the physical or electronic presence of each witness;

O If the principal is a vulnerable adult, requires the witnesses to sign the will in the
physical presence of the principal;

O If the electronic durable power of attorney is certified and attested, requires a
notary public to certify and attest the instrument through an electronic notarization
or as an online notarization under the Ohio Notary Law.

Requires that the electronic execution of a durable power of attorney for health care
and its witnessing or acknowledgment, whichever is applicable, be recorded by
electronic media containing both audio and visual components; and requires the format
of the recording to be preserved and stored in a safe, secure, and appropriate manner.

Power of attorney

Allows a power of attorney to be executed electronically by the principal signing the
instrument or by another individual directed by the principal to sign the principal’s
name on the instrument in the electronic presence of the principal.
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Provides that a signature on an electronic power of attorney is presumed to be genuine
if the principal or the principal and other individual directed by the principal to sign the
principal’s name acknowledges the signature before a notary public performing an
electronic notarization or an online notarization pursuant to the Ohio Notary Law.

Recording by county recorder

Provides that an electronic durable power of attorney for health care or an electronic
declaration for the continuation or use, or the withholding or withdrawal, of
life-sustaining treatment is recorded by presenting a “copy of the declaration” or the
electronic durable power of attorney for health care retrieved and copied in readable
text.

Defines “copy of a declaration” as a printed or electronic copy of a declaration in
writing, a copy of the record of a declaration executed electronically that is readable as
text, or an electronic copy of the record of a declaration executed electronically.

Requirements for notary public

Prohibits a notary public from notarizing an electronic document that is a will, trust,
power of attorney, or other estate planning document unless the notary has filed with
the Secretary of State’s office satisfactory evidence that the notary has obtained a bond
and errors and omissions insurance.

Specifies the requirements for such bond and errors and omissions insurance.

Requires the Secretary of State to adopt rules specifying the types of electronic estate-
related documents that require a bond and errors and omissions insurance.
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DETAILED ANALYSIS
Overview

The bill authorizes the execution by electronic means of the following instruments: wills;
declarations governing the continuation or use, or the withholding or withdrawal, of life
sustaining treatment; transfer on death designation affidavits; durable powers of attorney for
health care; and powers of attorney.

Wills Law

The bill expands the law on wills by providing that, unless the context otherwise
requires, “will” as used in the Probate Law, includes “electronic wills” and “copies of electronic
wills.”?

III

Current law, not changed by the bill, provides that “will” includes codicils to wills
admitted to probate; lost, spoliated, or destroyed wills; and instruments declared valid under
the law on declaring a will valid, but “will” does not include inter vivos trusts or other
instruments that have not been admitted to probate.?

1R.C. 2107.01(A)(1)(d).
2 R.C. 2107.01(A).
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The bill modifies current law by providing that, except for oral wills governed by R.C.
2107.60 (see below under “Validity of oral wills”), every will must be in writing, including
handwritten or typewritten, or be an electronic will 3

Electronic wills
How executed
The bill specifies that all of the following apply to an “electronic will:"*

1. The will must be a “record” that is readable as text at the time it is “signed” under
(2) and (3) below.

2. The will must be signed at the end by the testator or by another individual in the
testator’s name, in the testator’s physical or “electronic presence,” and by the testator’s
direction.

3. The will must be signed in the physical or electronic presence of the testator by two or
more competent witnesses and all of the following apply:

a. If the witnesses sign in the electronic presence of the testator, they must be located
in Ohio.

b. If the testator is a “vulnerable adult,” the witnesses must sign the will in the physical
presence of the testator.

c. The witnesses must sign the will within a reasonable time after witnessing the
signing of the will under (2) above.

d. The witnesses must subscribe and attest their signatures to the will.

4. The testator or the individual who will sign the will in the testator’s name and the
witnesses to the will may review the contents of the electronic will prior to signing it.

5. a. The will must be acknowledged before a notary public who must make the
certification by taking an acknowledgment under the Notaries Public Law and must
attest that the testator appears to be of sound mind and not subject to duress, fraud, or
undue influence.

b. The notary public must perform the certification and attestation above through an
electronic notarization, pursuant to the provision on electronic notarization of
electronic documents in the Notary Public Modernization Act, or as an online
notarization pursuant to the laws on online notarizations and online notaries public.

c. The notary public must terminate the certification proceedings if the notary public has
reasonable cause to believe during the course of the certification proceedings that the

3 R.C. 2107.03(A).
4R.C. 2107.03(C)(1) to (5).
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testator does not appear to be of sound mind or is subject to duress, fraud, or undue
influence.

6. Prior to the acknowledgment of the will as described in (5) above, the notary public
must require the presentation of a government-issued identification credential by, and
perform the credential analysis and identity proofing of, the testator and the witnesses,
in accordance with the procedures for such credential analysis and identity proofing
under the Notary Public Modernization Act and the standards adopted by the Secretary
of State.

Recording of procedure for executing an electronic will

The bill requires the procedures described in (2), (3), (4), (5), and (6) above in “How
executed” be recorded by electronic media containing both audio and visual components.
The format of the recording must be preserved and stored in a safe, secure, and appropriate
manner.> The recording may be cited as evidence of both of the following:®

1. That the person executing the electronic will is the testator of the will;

2. That the persons signing the electronic will as described above in (2) and (3) in “How
executed” verbally acknowledge that they have signed the electronic will, that they
recognize the consequences of their signing the electronic will, and that they
understand the significance of the electronic will.

Other provisions

The bill permits the testator of an electronic will to request that a copy of the certified
electronic will be sent to the testator and any other person designated by the testator in either
of the following forms and manners: (a) in paper form, by certified mail, return receipt
requested, to the respective residence addresses, or (b) in portable document format or PDF,
by electronic mail, to the respective electronic mail addresses.’

The bill provides that the intent of the testator that the “record” described in (1) above
in “How executed,” is the testator’s electronic will may be established by extrinsic
evidence.?

The bill specifies that electronic wills are subject to the Consumer Sales Practices Act.’
Notary public services as a consumer transaction

The bill expands the definition of “consumer transaction” for purposes of the Consumer
Sales Practices Law, to also mean services provided by a notary public to a testator in the

>R.C. 2107.03(D)(1).
6 R.C. 2107.03(D)(2).
7 R.C. 2107.03(E).
8 R.C. 2107.03(F).
9R.C. 2107.03(G).
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acknowledgement, certification, and attestation pertaining to the testator’s electronic will
under the bill’s provisions.©

Applicability of current laws

The bill specifies that on and after the bill’s effective date, the laws of Ohio that are
applicable to wills apply to electronic wills unless it is clear from the context or meaning of a
particular provision of the law that it applies only to a will in writing or a will other than an
electronic will. It further specifies that the principles of equity apply to electronic wills.!

Definitions

The bill defines the following terms for purposes of its provisions on electronic wills and
other electronic instruments covered by the bill:12

“Copy of an electronic will” means a copy of the “record” of an electronic will that is
readable as text.

“Electronic” or “electronically” means relating to technology having electrical, digital,
magnetic, wireless, optical, electromagnetic, or similar capabilities.

“Electronic presence” means the relationship of two or more individuals in different
locations communicating in real time to the same extent as if the individuals were physically
present in the same location.

“Electronic will” means a will that is executed electronically as described above, and
includes a copy of an electronic will.

“Original will” means the original will in writing or the copy of an electronic will that is
offered for or admitted to probate.

“Record” means information that is inscribed in a tangible medium or that is stored in
an electronic medium and is retrievable in perceivable form.

“Sign” means to do either of the following with the present intent to authenticate or
adopt a record: (a) execute or adopt a tangible symbol, or (b) affix to or logically associate with
arecord an electronic symbol or process.

“Vulnerable adult” means a person who is 18 years of age or older and whose ability to
perform the normal activities of daily living or to provide for the person’s own care or
protection is impaired due to a mental, emotional, sensory, or long-term physical or
developmental, disability or dysfunction, or brain damage, or the debilitating infirmities of

aging.

10R.C. 1345.01(A).
11 R.C.2107.031.
12 p.C. 2107.01.
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“Will annexed” means the original will, a copy of the original will in writing, or a copy of
the electronic will, whichever is applicable.

Deposit of copy of will in judge’s office

Continuing law permits a will to be deposited by the testator, or by some person for the
testator, in the office of the judge of the probate court in the county in which the testator lives,
before or after the death of the testator, and if deposited after the death of the testator, with
or without applying for its probate.'3 The bill specifies that the above provision applies to “a will
in writing” and also applies it to an electronic will.14

Document purporting to be an electronic will

Under the bill, if a document that is executed that purports to be an electronic will is not
executed in compliance with the requirements for executing an electronic will under “How
executed,” above (hereafter referred to as “electronic will requirements”) that document
must be treated as if it had been executed as an electronic will in compliance with those
requirements if a probate court, after holding a hearing, finds that the proponent of the
document as a purported electronic will has established, by clear and convincing evidence, all
of the following:%®

®  The decedent prepared the document or caused the document to be prepared.

® The decedent signed the document and intended the document to constitute the
decedent’s will.

®  The electronic will requirements were complied with.

The executor may file an action in the probate court to recover court costs and
attorney’s fees from the attorney, if any, responsible for the execution of the document
purporting to be an electronic will if the court holds a hearing as described above and finds that
the proponent of the document as a purported electronic will has established by clear and
convincing evidence the requirements in the above dot points.1®

Revocation

The bill provides that an electronic will is revoked in the following manner:!’

® By the testator’s subsequent will that revokes all or part of the electronic will expressly
or by inconsistency; or

13R.C. 2107.07(A).
14R.C. 2107.07(A).
15R.C. 2107.24(B).
16 R.C. 2107.24(C)(2).
17R.C. 2107.33(B).
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® By a “physical act,” if it is established by a preponderance of the evidence that the
testator, with the intent of revoking all or part of the will, performed the act or directed
another individual who performed the act in the physical presence of the testator.
“Physical act” includes using a delete or trash function on the computer pertaining to
the electronic will or typing or writing “revoked” on an electronic or printed copy of the
electronic will.

Validity of oral wills

The bill modifies current law by providing that an oral will, made in the last sickness, is
valid in respect to personal property if the oral will is reduced to writing or transcribed
electronically and subscribed within ten days after the speaking of the testamentary words by
two competent disinterested witnesses who were, at the time the testamentary words were
spoken, in the physical or electronic presence of the testator. The witnesses who were, at the
time the testamentary words were spoken, in the electronic presence of the testator must be
located within this state. The witnesses must prove that the testator was of sound mind and
memory, not under restraint, and that the testator called upon some person physically or
electronically present at the time the testamentary words were spoken to bear testimony to
the disposition as the testator’s will.18

Real or personal property devised, bequeathed, or appointed to trustee
of existing trust

In current law authorizing a testator, by will, to devise, bequeath, or appoint property or
an interest in property to a trustee of a trust that is evidenced by a written instrument with
certain requirements, the bill adds that such trust may be evidenced by an electronic
instrument, and refers to any amendments or modifications of the trust made in writing or
electronically.*®

Foreign wills

Under current law, authenticated copies of wills of persons “not domiciled in this state,”
executed and proved according to the laws of any state or territory of the United States,
relative to property in this state, may be admitted to record in the probate court of a county
where a part of that property is situated. The recorded authenticated copies are valid as wills
made in this state. The bill eliminates the quoted reference to persons “not domiciled in this
state.”?0

Determination of validity of will during testator’s lifetime

Current law allows a testator to file a complaint with the probate court to determine
before the testator’s death that the testator’s will is a valid will subject only to its subsequent

18 R.C. 2107.60(A).
19R.C. 2107.63.
20 R.C. 2129.05.
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revocation or modification. Such right to file a complaint or to voluntarily dismiss a filed
complaint is personal to the testator.?! The bill defines “will” for purposes of the complaint and
the court procedures to include an electronic will. It also defines “copy of an electronic will,”
“electronic presence,” “electronic will,” and “sign” as in “Definitions,” above.?

The bill modifies current law pertaining to some of the contents of a complaint as
follows:?3

® A statement that a copy of the written or electronic will has been filed with the court.
® A statement that the will is in writing or is an electronic will.

= A statement that the will, if in writing, was signed by the testator, or was signed in the
testator’s name by another person in the testator’s conscious presence and at the
testator’s express direction; or a statement that the will, if an electronic will, was signed
at the end by the testator or by another individual in the testator’s name, in the
testator’s physical presence or electronic presence, and at the testator’s express
direction.

= A statement that the will, if in writing, was signed in the conscious presence of the
testator by two or more competent individuals, each of whom either witnessed the
testator sign the will, or heard the testator acknowledge signing the will; or a statement
that the will, if an electronic will, was signed in the physical presence or electronic
presence of the testator by two or more competent individuals and that all of the
electronic will requirements were complied with.

Wills in writing

Under continuing law, a will: (a) must be signed at the end by the testator or by some
other person in the testator’s “conscious presence” and at the testator’s express direction, and
(b) must be attested and subscribed in the conscious presence of the testator, by two or more
competent witnesses, who saw the testator subscribe, or heard the testator acknowledge the
testator’s signature. “Conscious presence” means within the range of any of the testator’s
senses, excluding the sense of sight or sound that is sensed by telephonic, electronic, or other
distant communication.?* The bill specifies that those requirements apply to a will in writing.?®

21 R.C. 5817.02(A), not in the bill.
22 R.C. 5817.01.

23 R.C. 5817.05(C)(1) to (4).

24 R.C. 2107.03(B).

25 d.
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Revocation of will in writing

Under current law as modified by the bill, a will in writing is revoked in any of the
following manners:?®

® By the testator by tearing, canceling, obliterating, or destroying it with the intention of
revoking it.

® By some person, at the request of the testator and in the testator’s physical presence,
by tearing, canceling, obliterating, or destroying it with the intention of revoking it.

® By some person tearing, canceling, obliterating, or destroying it pursuant to the
testator’s express written direction.

® By some other written will or codicil or by an electronic will, executed as prescribed by
the Wills Law, including the electronic will provisions.

® By some other writing that is signed, attested, and subscribed in the manner provided
by the Wills Law.

Miscellaneous changes
Depositions by commission

Under current law, when a witness to a will, or other witness competent to testify is
unable to attend court because the witness resides outside of the court’s jurisdiction, or resides
within it but is infirm and unable to attend court, the probate court may issue a commission
with the will annexed directed to any suitable person. In lieu of the original will, the probate
court may annex to the commission a photocopy of the will or a copy of the will made by any
similar process.?’” Under the bill, the court may annex to the commission a photocopy of the
original will (as defined under “Definitions,” above) or a copy of that will made by a similar
process.?®

Court record distinguished from “record” in electronic wills

Some provisions in the Wills Law use the term “record” in the context of a court record.
The bill clarifies the use of the term “record” in those provisions by specifying “court record” to
distinguish that phrase from “record” as defined and used in the electronic will requirements.?®

26 R.C. 2107.33(A).

27R.C. 2107.17.

28 d,

29 R.C. 2107.29, 2107.30, and 2107.31.
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Declaration governing the use or continuation, or the
withholding or withdrawal, of life-sustaining treatment

Continuing law permits an adult who is of sound mind voluntarily to execute at any time
a declaration governing the use or continuation, or the withholding or withdrawal, of life-
sustaining treatment (hereafter referred to as “declaration”).3® The bill expands the definition
of “declaration” to include an electronic document executed under the law governing
declarations.3! For purposes of that law, it defines “copy of a declaration” as a printed or
electronic copy of a declaration in writing, a copy of the record of a declaration executed
electronically that is readable as text, or an electronic copy of the record of a declaration
executed electronically.3? The bill also defines “electronic,” “electronically,” “electronic

” «u

presence,” “record,” “sign,” and “vulnerable adult” as in “Definitions” above.33
The bill modifies current law as follows:

® |f the declaration is in writing, it must be signed at the end by the declarant or by
another individual at the declarant’s direction and state the date of its execution. If the
declaration is executed electronically, the declarant or another individual at the direction
of the declarant must sign the record associated with, and at the end of, the declaration,
and state the date of its execution. The declaration may either be witnessed or
acknowledged.3*

" |f witnessed, a declaration must be witnessed by two individuals in whose physical
presence, if the declaration is in writing, or physical or electronic presence, if the
declaration is executed electronically, the declarant, or another individual at the
direction of the declarant, signed the declaration. The witnesses to a declaration that is
executed electronically in the electronic presence of the declarant or another individual
at the direction of the declarant must be located within this state. The witnesses to a
declaration that is executed electronically by a declarant who is a vulnerable adult or by
another individual at the direction of a declarant who is a vulnerable adult must sign the
declaration in the physical presence of the declarant. Each witness must subscribe the
witness’s signature after the signature of the declarant or other individual at the
direction of the declarant and thus, attest to the witness’s belief that the declarant
appears to be of sound mind and not under or subject to duress, fraud, or undue
influence. Continuing law specifies who may or may not be witnesses.3>

30 R.C. 2133.02(A)(1).

31 R.C. 2133.01(F).

32 R.C. 2133.01(D) and (CC).
33R.C. 2133.01(DD).

34 R.C. 2133.02(A)(1).
35R.C. 2133.02(B)(1).
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® |f acknowledged, a declaration must be acknowledged before a notary public, who must
make the appropriate certification and must attest that the declarant appears to be of
sound mind and not under or subject to duress, fraud, or undue influence. If a
declaration is executed electronically, a notary public performing the certification and
attestation must do so through an electronic notarization or as an online notarization
pursuant to the Ohio Notary Law.3®

Transfer on death designation affidavit

Generally, continuing law permits a real property owner to designate the property or an
interest in the property as transferable on death to a designated beneficiary or beneficiaries by
executing a transfer on death designation affidavit.3’

The bill specifies that a transfer on death designation affidavit may be executed in
writing or in an electronic manner. If executed in an electronic manner, a certified copy or a
copy of the affidavit that is readable as text is considered to be a certified copy or a copy of the
record of the affidavit. A copy of that affidavit must be offered for recording with the county
recorder as provided in the law on transfer on death designation affidavits.3®

Durable power of attorney for health care

Continuing law permits an adult who is of sound mind to voluntarily execute a durable
power of attorney for health care that authorizes an attorney in fact to make health care
decisions for the principal when the principal’s attending physician determines that the
principal has lost the capacity to make such informed health care decisions.>®

The bill modifies current law on the execution of a durable power of attorney for health
care by providing the following:

" |f a durable power of attorney for health care is in writing, it must be signed at the end
of the instrument by the principal and state the date of its execution. If a durable power
of attorney for health care is executed electronically, the principal must sign the record
associated with, and at the end of, the instrument and state the date of its execution.
The instrument must either be witnessed or be acknowledged by the principal.*°

®  The witnessing of a durable power of attorney for health care involves the principal
signing of the applicable instrument (i.e., the written or the electronic instrument), or
acknowledging the principal’s signature, at the end of the instrument in the physical
presence or electronic presence, as applicable, of each witness. A witness for a durable

36 R.C. 2133.02(B)(2).

37 R.C. 5302.22(B).

38 R.C. 5302.22(B).

39 R.C. 1337.12(A)(1).

40 R.C. 1337.12(A)(1)(a) and (b).
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power of attorney for health care that is electronically executed may be in either the
physical or electronic presence of the principal. A witness for a durable power of
attorney for health care that is executed electronically in the electronic presence of the
principal must be located within this state. A witness for a durable power of attorney for
health care that is executed electronically by the principal who is a vulnerable adult must
sign such durable power of attorney in the physical presence of the principal. Each
witness must subscribe the witness’s signature after the principal’s signature of the
principal and thus, attest to the witness’s belief that the principal appears to be of
sound mind and not under or subject to duress, fraud, or undue influence.*!

= |f acknowledged, a durable power of attorney for health care must be acknowledged
before a notary public who must make the appropriate certification and attest that the
principal appears to be of sound mind and not under or subject to duress, fraud, or
undue influence. If the durable power of attorney for health care is executed
electronically, the notary public performing the certification and attestation must do so
through an electronic notarization or as an online notarization under the Ohio Notary
Law.#

® The electronic execution of a durable power of attorney for health care and the
witnessing or acknowledgment of the electronic execution of a durable power of
attorney for health care must be recorded by electronic media containing both audio
and visual components; and the format of the recording must be preserved and stored
in a safe, secure, and appropriate manner. The recording may be cited as evidence of
both of the following: (a) that the principal executing the durable power of attorney for
health care is an adult of sound mind, and (b) if the durable power of attorney for health
care is executed with witnesses, that the persons signing as witnesses verbally
acknowledge that they have signed the durable power of attorney for health care and
are not ineligible to be witnesses.*3

Under the bill, a durable power of attorney for health care executed electronically may
include some or all of the information specified in the printed form of the instrument in
R.C. 1337.17 according to the intention of the principal. The record of an electronic durable
power of attorney for health care may be retrieved and copied in readable text.*

n «u n «u ”n u

The bill defines “electronic,” “electronically,
and “vulnerable adult” as in “Definitions,” above.*

electronic presence,” “record,” “sign,”

41R.C. 1337.12(B).

42 R.C. 1337.12(C).
43R.C. 1337.12(A)(1)(c).
44R.C.1337.121.
45R.C. 1337.11(DD).

Page |16 H.B. 339
As Reported by House Civil Justice



Office of Research and Drafting LSC Legislative Budget Office

Power of attorney

The bill modifies current law by providing that a power of attorney must be signed by
the principal or in the principal’s conscious presence or electronic presence by another
individual directed by the principal to sign the principal’s name on the power of attorney. A
signature on a power of attorney is presumed to be genuine if the principal or the principal and
other individual directed by the principal to sign the principal’s name acknowledges the
signature before a notary public or other individual authorized by law to take
acknowledgments.*®

The bill provides that if a power of attorney is executed electronically, the principal’s
signature must only be acknowledged before a notary public performing an electronic
notarization or an online notarization pursuant to the Ohio Notary Law.%’

The bill defines “conscious presence” as in “Wills in writing,” above, and “electronic
presence” as in “Definitions,” above.”®

Recording by county recorder

The bill provides that a declaration governing the use or continuation, or the
withholding or withdrawal, of life-sustaining treatment, if electronically executed, is recorded
by presenting a “copy of a declaration” to the county recorder; and an electronic durable power
of attorney for health care is recorded by presenting that instrument retrieved and copied in
readable text as described above under “Durable power of attorney for health
care.”*

“Copy of a declaration” has the same meaning as under “Declaration governing
the use or continuation, or the withholding or withdrawal, of life-sustaining
treatment,” above.*°

Prohibitions pertaining to notaries public

The bill prohibits a notary public from notarizing an electronic document that is a will,
trust, power of attorney, or other estate planning document identified in rule by the Secretary
of State unless the notary has filed with the Secretary’s office satisfactory evidence that the
notary has obtained both of the following:

1. A bond that meets all of the following and is still in effect:>?

46 R.C. 1337.25(A).

47R.C. 1337.25(B).

48 R.C. 1337.22(0) and (P).
49R.C. 317.32(l).

>0 g,

1 R.C. 147.591(E).
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a. The bond isin the amount of at least $25,000.

b. The bond is payable to any individual harmed by a notary’s breach of duty acting in
the official capacity as a notary public.

c. The bond is conditioned on the notary faithfully discharging the duties of the notary
public office.

d. The bond is on terms specified in rule by the Secretary as reasonably necessary to
protect the public.

2. Errors and omissions insurance from an insurer authorized to engage in the insurance
business in Ohio that meets both of the following and the insurance is still in effect:>?

a. Theinsurance is in the amount of at least $25,000.

b. The insurance is on the terms and conditions specified in rule by the Secretary as
reasonably necessary to protect the public.

Secretary of State’s rules

The bill requires the Secretary of State to adopt rules specifying the types of electronic
estate-related documents that require a bond and errors and omissions insurance described
above and other terms and conditions the Secretary considers reasonably necessary to protect
the public.”®

Database of notaries public

The bill expands the types of information in the database of notaries public on a publicly
accessible website maintained by the Secretary of State to include whether the notary has filed
evidence satisfactory to the Secretary that the notary has obtained the necessary bond and
errors and omissions insurance to notarize electronic estate planning documents as described
above in “Prohibitions pertaining to notaries public.”>*
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