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SUMMARY

®  Codifies the Spearin Doctrine as applied to public construction contracts.

®  Creates an implied warranty, whenever a public owner gives a contractor plans and
specifications, that the plans are full and accurate, free from defects, and sufficient for
the successful and timely completion of the project.

=  Absolves a contractor from liability for damages resulting from work under a public
construction contract when the owner purports to provide all necessary plans, the
contractor precisely adheres to those plans, the contractor’s reliance on the plans is
reasonable, and the damages are due to defective plans.

®  Provides that a contractual obligation to inspect a site to determine existing conditions
does not void the warranty or shift liability to the contractor.

®  Voids any contrary contractual clause entered into after the bill’s effective date.

DETAILED ANALYSIS

The Spearin Doctrine

The bill codifies the Spearin Doctrine as applied to public construction contracts. The
doctrine’s history, including as applied in Ohio, is described below under “Spearin
Doctrine — History and Background.”

Under this doctrine, liability for defects and omissions in construction plans and
specifications are shifted from the contractor to the owner or architect, as long as the contractor
followed and reasonably relied on the plans and specifications.

Implied warranties in public contracts

Under the bill, when an owner and a contractor enter into a construction contract, and
the owner provides or purports to provide all necessary plans and specifications for the
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completion of the work, there exists an implied warranty by the owner, or the preparer of the
plans and specifications (usually an architect), that the details in the plans and specifications are
full and accurate, free from defects, and sufficient for the successful and timely completion of
the project.?

Contractor not liable under certain conditions

A contractor or a subcontractor is not liable for damages resulting from work undertaken
pursuant to a construction contract with an owner, when all of the following elements are met:

® The owner provides or purports to provide to the contractor all necessary plans and
specifications for the completion of the work.

®  The contractor or subcontractor precisely follows and adheres to the provided plans and
specifications, and any subsequent plans and specifications given to the contractor that
are purported to be necessary for the completion of the work.

® The contractor’s reliance on the provided plans is reasonable (see “When reliance is
not reasonable,” below).

® The damages arose because of a defect, omission, or insufficiency in the plans or
specifications.?

When reliance is not reasonable
A contractor’s reliance on the provided plans is not reasonable if any of the following
apply:
®  The plans are clearly inadequate or fail to consider specific project conditions, as would

be determined by a reasonable professional in similar circumstances.

® A reasonable pre-site inspection would have revealed the defect, omission, or
insufficiency in the plans or specifications, or unforeseen project conditions, as would be
determined by a reasonable professional in similar circumstances.

®  The contractor or subcontractor did not act in good faith.3
Pre-site inspections

Under the bill, a contractual provision that requires the contractor to make a site visit to
determine existing conditions and assume responsibility for the work until completion and
acceptance does not void the implied warranty that the plans are complete, free from defects,
and sufficient, nor does the provision make a contractor liable in contravention of the bill’s
requirements.*

1R.C. 4113.63(B).
2R.C. 4113.63(C).
3 R.C. 4113.63(D).
4R.C. 4113.63(E).
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Contrary contractual clauses voided

The bill voids, as against public policy, any contractual clause that contravenes the
provisions of the bill, in contracts entered into after the bill’s effective date.”

Definitions

A “contractor,” under continuing law, is any person who undertakes to construct, alter,
erect, improve, repair, demolish, remove, dig, or drill any part of a structure or improvement
under a contract with an owner.

An “owner,” under continuing law, is the state, and a county, township, municipal
corporation, school district, or other political subdivision of the state, and any public agency,
authority, board, commission, instrumentality, or special district of or in the state or a county,
township, municipal corporation, school district, or other political subdivision of the state, and
any officer or agent thereof. Ownership relates to “all the interests either legal or equitable,
which a person may have in the real estate upon which improvements are made, including
interests held by any person under contracts of purchase, whether in writing or otherwise.”

A “construction contract,” under continuing law, is a contract or agreement for the
design, planning, construction, alteration, repair, maintenance, moving, demolition, or
excavation of a building, structure, highway, road, appurtenance, or appliance situated on real
estate located in Ohio.

A “subcontractor” is any person who undertakes to construct, alter, erect, improve,
repair, demolish, remove, dig, or drill any part of any improvement under a contract with any
person other than the owner, part owner, or lessee.®

Spearin Doctrine — history and background
The Spearin case

The Doctrine was first formulated by the U.S. Supreme Court in 1918, in the Spearin case.
In Spearin, a general contractor was hired by the U.S. government to build a dry dock, but a year
into construction, heavy rains caused the sewer line to overflow and burst, flooding the project
site. Predictably, neither side assumed responsibility.

The Supreme Court sided with Spearin, reasoning that the plans provided by the
government were warranted to be complete, and that if complied with, the relocated sewer
would be adequate — the site inspection provision was not enough to overcome this warranty, as
the inspection could not have revealed the inadequacy of the sewers.”

> R.C. 4113.63(F).
6 R.C. 4113.63(A), and 4113.61(F); R.C. 1311.01, not in the bill.

7 United States v. Spearin, 248 U.S. 132, 39 S.Ct. 59, 63 (1918). See also Robinson v. United States, 261 U.S.
490 (1923). See also Atl. Dredging Co. v. United States, 253 U.S. 1, 11 (1920); accord United States v. Smith,
256 U.S. 11, 17 (1921); Sanford & Brooks Co. v. United States, 267 U.S. 455, 456, 458 (1925).
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The Spearin Doctrine in Ohio

The doctrine was first recognized in Ohio in 1982,8 and was expanded upon in a handful
of subsequent cases.’ The case law said, essentially, that when drawings and specifications
(which must be part of the contract) conflict with actual job site conditions, the contractor is not
responsible for resulting additional expenses, notwithstanding an express contract provision
limiting the government’s liability, as long as the contractor is acting in good faith.

“Good faith” means that the contractor must have visited the job site before bidding the
project, the differing site conditions must not have been readily apparent from a reasonable
inspection, and the contractor must not have known that the plans were defective and not have
informed the owner.1?

Dugan and Meyers — Spearin Doctrine limited in Ohio
In 2007, the Spearin Doctrine was somewhat limited in Ohio.

In 1997, Ohio State University hired Dugan to build three buildings in accordance with
plans provided by an architect hired by the state, on a 660-day timeline. A year after construction
began, Dugan discovered numerous omissions and flaws in the architect’s plan. Nearly 300
corrections and supplemental instructions had to be sent, delaying the project. Dugan could not
finish it in time. The state fired Dugan, hired another contractor, and then charged Dugan nearly
$600,000 for the delay. Dugan sued.

The Supreme Court sided with OSU, declining to “extend the Spearin Doctrine from job-
site-conditions cases to cases involving delay due to plan changes.”

Rather than presume the existence of an implied warranty as the Spearin Doctrine does,
the court stated that no implied warranty could exist that prevailed over express contractual
provisions, pointing to the provisions absolving the state from liability for any delays, and the
provision requiring Dugan to request time extensions.!?

1998 Fairness in Contracting Act

In 1998, the General Assembly passed the Fairness in Contracting Act which, among other
things, prohibited no-damages-for-delay clauses in public contracts (too late for Dugan,
however). The statute voids any provision in a public contract that “waives or precludes liability

8 § & M Constructors v. City of Columbus, 434 N.E.2d. 1349 (Ohio 1982).

9 Sherman R. Smoot Co. v. State, 736 N.E.2d 69 (10th Dist.2000); Trucco Constr. Co. v. City of Columbus,
2006-0hio-6984; Lehmkuhl Excavation v. Troy, No. 2004-CA-31, 2005 WL 994607.

10 central Ohio Bd. of Educ. v. Peterson Constr. Co., 716 N.E.2d 1210, 1216 (1998) (holding a contractor
cannot rely upon the Spearin Doctrine where the contractor had unique knowledge the plans were
obviously flawed and did not inform the owner).

1 pugan & Meyers Constr. Co. v. Ohio Dept. of Adm. Servs., 113 Ohio St.3d 226, 2007-Ohio-1687.
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for delay during the course of a construction contract when the cause of the delay is a proximate
result of the owner’s [i.e., the state’s] act or failure to act.”*?

This statute addresses the no-damages-for-delay aspect of the Dugan case, but not the
implied warranty aspect.
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