OH10 LEGISLATIVE SERVICE COMMISSION

Office of Research Legislative Budget
www.lsc.ohio.gov and Drafting Office

Synopsis of Senate Committee Amendments

(This synopsis does not address amendments that may have been adopted on the Senate Floor.)

H.B. 170 of the 136" General Assembly

Senate Energy

Jeff Grim, Research Analyst

Authority to regulate carbon sequestration

Excludes from the Division of Oil and Gas Mineral Resources’ authority to regulate carbon
sequestration and the operation of storage facilities in Ohio those activities regulated under
federal laws for which the State of Ohio does not have primacy, rather than those federal laws
for which oversight has been delegated to the Ohio EPA, including wetland regulations under the
water pollution control laws (R.C. 1509.72).

Defines “carbon dioxide well” as a well that is used to inject carbon dioxide into pore
space for carbon sequestration under a UIC Class VI permit, rather than a well that is used to
inject carbon dioxide into a reservoir for such carbon sequestration (R.C. 1509.71).

In the definition of “UIC Class VI permit,” clarifies that a carbon dioxide well under an
underground protection control program may be issued by the U.S. EPA (in addition to the
Division Chief as under the Passed by the House version) (R.C. 1509.71).

Rules for carbon sequestration related activities

Revises the rules that the Chief must adopt regarding carbon sequestration as follows:

" Eliminates a requirement that an applicant for a UIC Class VI permit attest that the
applicant has the legal right to inject carbon dioxide in the underground formation
proposed in the application and to the proposed extents that the carbon dioxide will
migrate, including the pressure front associated with the injected carbon dioxide;

" States that an owner must review field drainage systems with a landowner, rather than
mapping those systems, and clarifies that an owner must do that review to the extent
ground disturbance is necessary;

®  Adds requirements and procedures that allow a storage operator to seek a permit to drill
a carbon dioxide well while an application for statutory consolidation is pending;

" States that the rules governing protection of owners of oil and gas interests to develop
those interests extend to only existing oil and gas well interests;
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B Requires the rules to address containment and disposal of drilling and any other wastes,
rather than only other wastes related to a carbon sequestration project;

" Expands the types of financial assurance that a UIC Class VI permit holder must maintain
while operating a carbon dioxide well from only a surety bond to also include a letter of
credit, insurance, escrow, or self-insurance; and

"= Exempts the rules from continuing law requirements concerning reductions in regulatory
restrictions (R.C. 1509.73(C) to (E)).

Carbon sequestration project authorized with permit

Defines “pore space” as subsurface cavities and voids, whether natural or artificially
created, that are used for sequestration, rather than those cavities or voids suitable for use as a
sequestration space for carbon dioxide (R.C. 1509.71).

Seismicity monitoring system and project isolation

Revises both of the following regarding a carbon sequestration project storage operator’s
responsibilities before and during the project’s operation:

" Eliminates the requirement that the operator design the project to isolate any existing or
future oil and gas production within a proposed storage facility (retains the requirement
to isolate any such production above and below the proposed facility); and

" (Clarifies that the operator must design the project to endeavor to isolate such production.

Eliminates a stipulation that the Chief can only issue a permit if the Chief is satisfied that
the interests of oil and gas owners will not be adversely affected (R.C. 1509.75(D)).

Statutory consolidation application

Eliminates the eligibility of a storage operator to apply for statutory consolidation and
makes conforming changes.

Eliminates a stipulation that a statutory consolidation applicant, prior to submitting an
application, reach an agreement with “all necessary” pore space owners in the proposed storage
facility.

Eliminates a requirement that a statutory consolidation applicant obtain the consent of
the pore space owners before injecting carbon dioxide into the well (R.C. 1509.76(A)).

Application requirements

Clarifies that a statutory consolidation applicant must include a list of all persons
reasonably known to own oil, gas, or coal interests above or below the pore space proposed to
be used for a storage facility, rather than all persons reasonably known to own an interest in the
proposed pore space.

Replaces a processing fee that is based on the Division’s application processing costs
(established by the Chief in rules) with a $50,000 application fee and revises the requirements
and procedures for the Division’s tracking of processing costs for possibly assessing additional
application fees or refunding excess fees.
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Requires the application fees to be credited to the bill’s Carbon Capture Administrative
Fund (R.C. 1509.76(B)).

Notice requirement
Notice provided by the Chief

Adds both of the following to the list of individuals that the Chief must notify regarding a
statutory consolidation application:

® All pore space lessees located within the proposed storage facility; and
" All subsurface area lessees located near the proposed storage facility.

Eliminates the requirement that the Chief notify all owners of the subsurface area located
within the proposed facility (retains notification of all owners of subsurface areas located above
or below the proposed facility).

Requires the Chief to send notification within 30 days of the Chief’s determination that
the application is complete.

Does both of the following regarding objections to a carbon sequestration project’s
design:

" States that the objections must be based on the potential adverse effect to an existing or
future oil, gas, coal, or potable water operation, rather than being based on the potential
adverse effect on a commercially valuable mineral, including a coal or oil and gas estate;
and

®  Requires a storage operator to demonstrate, to the Chief’s satisfaction, that any such
objection has been addressed as part of the statutory consolidation application, rather
than requiring the storage operator to address the objection to the Chief’s satisfaction
(R.C. 1509.76(C)).

Notice provided by storage operators

Requires a storage operator of a proposed storage facility to request the Chief to post a
notice on the Division’s website related to pore space for which the owner is unknown or
unlocatable and requires the Chief to do so (R.C. 1509.76(D)).

Order approving an application

States that the Chief’s order approving a statutory consolidation application must be just
and reasonable, rather than just, reasonable, and equitable as in the Passed by the House version.

Eliminates all the following requirements regarding the prescribed plan for operations
included in the Chief’s order:

® A provision describing how the credits and charges must be made in the adjustment
among the owners in the storage facility for their respective investments in wells,
machinery, materials, and equipment contributed to the operations;
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= A provision describing how the expenses of operations must be determined and charged
to the separately owned interests and how the expenses must be paid;

® A provision, if necessary, for financing any person who does not meet the person’s
financial obligations in connection with the storage facility, allowing a reasonable interest
charge for such service; and

® A provision for the supervision and conduct of the storage facility operations, in respect
to which each person must have a vote with a value corresponding to the percentage of
the expenses of operations chargeable against the interest of that person
(R.C. 1509.76(F)(2)).

Adds the following additional reasons for a storage operator to enter upon the surface of
the land: (1) as required by state or federal law, (2) due to an imminent or emergent to public
health, safety, or the environment pursuant to an order from the Chief, and (3) pursuant to any
other order from the Chief (R.C. 1509.76(1)).

Certificates of project completion

Clarifies that language relating to the site closure of a storage facility is based on the
Chief’s issuance of the certificate of project completion, rather than on the Chief’s approval of
site closure (R.C. 1509.77(D)(2)).

Appeals of Chief’s orders

Establishes an appeals process to the Qil and Gas Commission for any person adversely
affected by the Chief’s orders relating to carbon sequestration that is the same as the process for
appealing orders of the Chief pertaining to oil and gas wells (R.C. 1509.79).

Fees

Storage operator fee

Reduces from $0.0525 cents to $0.05 cents the fee that a storage operator pays to the
Department of Natural Resources for each metric ton of carbon dioxide injected for storage in a
storage facility.

Requires the fee to be paid quarterly (R.C. 1509.78(A)).
Additional fees

Eliminates the fee from the Passed by the House version of the bill, that would have been
determined by the Chief by rule and paid by an owner of a carbon dioxide well for each metric
ton of carbon dioxide injected into a carbon dioxide well and replaces it with the following:

®  Fees that an owner of a carbon dioxide well, an applicant for a UIC Class VI permit, a Class
VI permit holder must pay;

= Requires the Chief to establish the type and amount of the fees by rule;

®  States that the fees may include additional application fees, annual fees, and other fees
that the Chief determines are necessary to administer the bill’s provisions and the rules
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adopted under them that are associated with the injection and sequestration of carbon
dioxide in a carbon dioxide well (R.C. 1509.78(C)).

Requires a carbon dioxide well to pay to the Chief a fee of three cents per metric ton of
carbon dioxide injected for storage in a storage facility and requires the owner to pay the fee
quarterly based on carbon dioxide injected during the calendar quarter.

States that the fee is for supporting the needs of host communities in which the storage
facility is located (R.C. 1509.78(D)).

Carbon Capture Administrative Fund

Requires all of the additional fees established in the Reported by Senate Committee
version to be credited to the Carbon Capture Administrative Fund.

Clarifies that most of the money credited to the fund (other than the three-cent per
metric ton fee) must be used solely and exclusively by the Chief to administer the carbon
sequestration program, rather than for that purpose and other purposes determined by the
Chief.

Requires the Chief to use the three-cent per metric ton fee to provide payment to the
county treasurer of the county in which the storage facility is located.

Establishes requirements and procedures for the disbursement for those payments from
the county to itself and political subdivisions in the county.

Requires the county and other political subdivisions to use the money for specified
purposes, including for infrastructure, such as roads, bridges, water and wastewater systems,
broadband, and other public works (R.C. 1509.78(E)).

Conveyance and ownership interest in pore space

Specifies that the bill’s provisions do not alter common law mineral rights existing as of
the bill’s effective date (R.C. 5301.58(C)).

Claims

Eliminates a claim for damages from carbon sequestration based on a claimant generally
proving that the injection or migration of carbon dioxide is injurious to health, or an obstruction
to the free use of property so as essentially to interfere with the comfortable enjoyment of life
or property (R.C. 5301.60(A)).
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