OH10 LEGISLATIVE SERVICE COMMISSION

Office of Research Legislative Budget
www.lsc.ohio.gov and Drafting Office

H.B. 13 Bill Analysis
]

136 General Assembly

Version: As Introduced

Primary Sponsors: Reps. Sigrist and Ray

Chenwei Zhang, Attorney

SUMMARY

®  Expands the authority granted under a grandparent power of attorney and a caretaker
authorization affidavit to include any kinship caregiver.

=  Adds the following as circumstances under which a power of attorney may be created:

O When a parent, guardian, or custodian is detained or about to be detained for an
extended or indefinite amount of time by a law enforcement agency;

O When a parent, guardian, or custodian is experiencing or about to experience any
other circumstance that temporarily precludes their ability to care for the child.

DETAILED ANALYSIS

Background

Under current law, a child’s parent, guardian, or custodian may create a power of
attorney that grants to the child’s grandparent with whom the child is residing any of the
parent’s, guardian’s, or custodian’s rights and responsibilities regarding the care, physical
custody, and control of the child.

Also under existing law, a grandparent may execute a caretaker authorization affidavit, if
the child is living with the grandparent and the grandparent has made reasonable attempts to
locate and contact both of the child’s parents, or the child’s guardian or custodian, but has been
unable to do so. A caretaker authorization affidavit authorizes the grandparent to exercise care,
physical custody, and control of the child.?

1R.C. 3109.52 and 3109.65.
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Rights and responsibilities regarding the child’s care include, for example, consenting to
medical treatment for the child and enrolling the child in school.

Eligibility expansion

The bill expands the authority granted under a grandparent power of attorney or a
caretaker authorization affidavit to additional persons by replacing the term “grandparent” with
“kinship caregiver” throughout the statutes that govern grandparent powers of attorney and
caretaker authorization affidavits.? The bill maintains the existing law definition of “kinship
caregiver,” which is any of the following who is 18 years of age or older and is caring for a child
in place of the child’s parents:

® Any of the following relatives by blood, adoption, or marriage: the child’s stepparent,
grandparent, uncle, aunt, sibling, stepsibling, nephew, niece, first cousin, first cousin once
removed, or any relative denoted by the prefix “great,” “great-great,” or “great-great-
great”;

® A nonrelative adult who has a familiar and long-standing relationship or bond with the
child or the child’s family, which will ensure the child’s social ties;

® Alegal guardian or custodian of the child.?

Additional circumstances for a power of attorney

The bill adds the following circumstances in which a parent, guardian, or custodian may
create a power of attorney:

®  When they are detained or about to be detained for an extended or indefinite amount of
time by a local, state, or federal law enforcement agency;

" When they are experiencing or about to experience any other circumstance that
temporarily precludes their ability to fulfill a legal responsibility to provide care for the
child.*

The bill retains the existing circumstances for creating a power of attorney, which are:

®  When the parent, guardian, or custodian is:

O

Seriously ill;
O Incarcerated or about to be incarcerated;
o Temporarily unable to provide financial support or parental guidance to the child;

o Temporarily unable to provide adequate care and supervision of the child because of
their physical or mental condition;

2 R.C. 3109.51 to 3109.76, with conforming changes in R.C. 3310.41 to 3313.672.
3 R.C. 3109.51(D); R.C. 5180.50, not in the bill.
4R.C. 3109.57(A)(1)(c) and (h), with conforming changes in R.C. 3109.53.
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O Homeless or without a residence because the current residence is destroyed or
otherwise uninhabitable;

O Inor about to enter a residential treatment program for substance abuse.

®  When the parent, guardian, or custodian has a well-founded belief that the power of
attorney is in the child’s best interest.

In addition, a parent may execute a power of attorney if the other parent of the child is
deceased.”

Under existing law, unchanged by the bill, both parents must sign a power of attorney if
they are married and living together or the child is the subject of a custody order, unless a parent
is prohibited from receiving a notice of relocation due to a history of domestic violence or child
abuse, has had their parental rights terminated by a juvenile court, or cannot be located with
reasonable efforts. In all other cases, the power of attorney may be executed only by the parent
who is the residential parent and legal custodian of the child or the parent with whom the child
resides for most of the school year.®

Existing law also prohibits the execution of a power of attorney if certain proceedings are
pending, including proceedings for the appointment of a guardian for the child or the adoption
of the child, various child welfare proceedings in juvenile court, and proceedings for marriage
termination or the allocation of parental rights and responsibilities.”
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> R.C. 3109.57.
6 R.C. 3109.56 and 3109.051(G), not in the bill.
7R.C. 3109.58, not in the bill.

Page |3 H.B. 913
As Introduced



