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SUMMARY

= Exempts student email addresses from the Public Records Law.

" Permits public records keepers to initiate court proceedings to limit or deny harassing or
disruptive public records requests.

" Permits private contractors to respond to requests for voluminous public records.

®  Establishes an alternative fee structure that political subdivisions may adopt for public
records requests.

DETAILED ANALYSIS

Student email addresses

The bill exempts from the Public Records Law the email addresses of current or former
students, and their parents or legal guardians, kept by a school district, educational service
center, community school, STEM school, or college-preparatory boarding school.!

Limit harassing or disruptive requests

The bill empowers public offices and persons responsible for public records to seek a
court order to limit or deny a public records request where (1) a requester submits multiple
requests to the same office or person, and (2) based on the volume or repeated nature of the
requests, the officer or person has reason to believe the requests are intended to harass the
office or person or disrupt the essential functions of the office or person. While the action is

1R.C. 149.43(A)(1)(ddd); R.C. 3301.0711(P)(5), not in the bill.
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pending a final order of the court, the requirement that the office or person respond to the
request is tolled.?

If the court determines by a preponderance of the evidence that the requests are
intended to harass or disrupt, the court may limit or deny the requests. The court also may issue
an order denying any such future request submitted to the office or person by the requester for
up to five years if the court determines by a preponderance of the evidence that the requester is
likely to submit future harassing or disruptive requests. If the requester submits a request in
violation of the order, the court may extend the order for a period determined at the court’s
discretion. If a person is determined to have submitted a request anonymously in an attempt to
circumvent the order, the court may also issue a fine against the person of not more than $100
per violation.3

If the court determines that the requests are not intended to harass the public office or
person nor to disrupt the essential functions of the public office or person, the court may award
the requester reasonable attorney’s fees and litigation expenses from the public office or person
that brought the action.*

Currently, the Ohio Public Records Law® generally requires every public office, when
requested, to promptly prepare public records and make them available for inspection and
provide copies at cost. For more information, see LSC’s Members Brief on Ohio’s Public Records
Law (PDF).%

Exceptions

Under the bill, a public office or person responsible for public records may not initiate the
judicial process outlined above against a requester who is any of the following:

1. Ajournalist;

2. A pro se litigant seeking records pertaining to litigation in which the pro se litigant is a
named party;

3. A state agency, including public colleges and universities, as well as the staff and agents
of a public defender or government attorney.’

A public office or person responsible for public records may require a requester who the
office or person knows or has reason to believe is a public defender to provide, within five
business days, documentary evidence sufficient to prove that the requested records relate to a
matter that is within the scope of the requester’s employment with a public defender’s office or

2 R.C. 149.43(B)(2)(c)(i) and (ii).

3 R.C. 149.43(B)(2)(c)(iii).

4 R.C. 149.43(B)(2)(c)(iv).

> R.C. 149.43.

6 Available at Isc.ohio.gov/publications/members-briefs.
7 R.C. 149.43(B)(2)(c)(v).
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selection or appointment as alternative counsel. If the requester fails to provide sufficient
evidence, the office or person may proceed with a judicial action as detailed above.?

Alternative fee structure

Instead of providing public records at cost, the bill permits political subdivisions to adopt
the following alternative fee structure based on the total number of hours to produce on a per-
request basis:

Alternative Fee Structure

Hours required to fulfill request “

1-10 hours No fee
11-20 hours Up to $25
21-30 hours Up to $50
31-40 hours Up to $100
More than 40 hours Up to $200

Hours to produce means the total number of hours, rounded to the nearest full hour, and
does not include time spent seeking or creating legal advice.?

If the office or person responsible for public records has a reasonable basis to suspect
that a requester has submitted multiple requests for copies of related records in an attempt to
avoid the fee if the requests had been submitted as a single request, the office or person may
combine the total cost to produce each individual request in calculating the fee to be charged to
that requester under the alternative fee structure.©

The bill requires an office or person responsible for public records using the alternative
fee structure to provide requestors with an estimate of the fee and an opportunity to amend or
cancel the request. An office or person using the alternative fee structure also is required to
obtain payment from a requester before releasing public records. If a requester fails to pay for a
request or cancels a request after the request has been prepared, the requester will not have
subsequent requests fulfilled until payment has been made.*!

8 R.C. 149.43(A)(1)(yy) and (18) and (B)(2)(c)(vi) and (12); R.C. 120.33, not in the bill.
9R.C. 149.43(A)(23).

10R.C. 149.43(B)(1)(b).

11R.C. 149.43(B)(1)(c).
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Exceptions

Under the bill, a public office or person responsible for public records may not charge
alterative fees if a nonanonymous requester is any of the following:

1. Ajournalist;

2. A pro se litigant seeking records pertaining to litigation in which the pro se litigant is a
named party;

3. A state agency, including public colleges and universities, as well as the staff and agents
of a public defender or government attorney.!?

The bill prohibits a local law enforcement agency or a prosecuting attorney’s office from
considering the time spent preparing or producing video records when calculating the hours
required to produce a given request.

Private contractors

The bill permits a public office or person responsible for public records to engage a private
contractor to respond to voluminous public records requests on behalf of the office or person.
The office or person may include the cost of the contractor’s services in calculating the cost of
providing the copy of the public record. If the office or person uses the alternative fee structure
established by the bill, the inclusion of a private contractor’s service in calculating the fee does
not permit the person or office to charge a fee more than the highest fee indicated in the fee
structure.’4

A private contractor is required to dispose of public records reviewed during an
engagement by destroying any copies of public records and returning original public records. A
private contractor may not use information obtained from reviewed public records for profit
outside of the terms of the engagement and is prohibited from disclosing any information
redacted from public records.?>

When considering whether a public office or person responsible for public records
prepared a record for inspection or produced copies of a requested record within a reasonable
time, a court is prohibited from considering whether engaging a private contractor would have
resulted in faster preparation or production of records.®

12 R.C. 149.43(B)(1)(d) and (B)(2)(c)(v).
13R.C. 149.43(B)(1)(e).

14 R.C. 149.43(B)(6)(b)(i).

15 R.C. 149.43(B)(6)(b)(ii).

16 R.C. 149.43(B)(1)(a).
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