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BILL SUMMARY

e Provides that an individual is not competent under the individual's statutory
priority to make a decision whether or not to consent to the withholding or
withdrawal of life-sustaining treatment for a patient if either of the following
applies:

o The individual is married to the patient and they are parties to a pending
divorce, dissolution, legal separation, or annulment proceeding;

o The individual is subject to a protection order issued by a court in Ohio or
another state and the patient is the alleged victim.

e Provides that a member of a class of individuals is not competent under the
statutory class priority to make a decision described above if the member is subject
to a protection order issued by a court in Ohio or another state and the patient is the
alleged victim.

e Specifies that in each of the preceding dot points, the next priority individual or
class of individuals or other members of the class of individuals are authorized to
make the appropriate decision.

e Provides that an individual who is not competent to make a decision whether or not
to consent to the withholding or withdrawal of life-sustaining treatment cannot
make an objection to a consent given by a priority individual or class of individuals.

e Excludes an individual who is not competent to make a decision whether or not to
consent to the withholding or withdrawal of life-sustaining treatment from doing
either of the following:



o Testifying and presenting evidence at a hearing relative to the use or
continuation of nutrition and hydration for the patient;

o Filing an action in the probate court as a priority individual or member of a
priority class of individuals for the issuance of an order mandating the use or
continuation of comfort care for the patient.

CONTENT AND OPERATION
Consent to withholding or withdrawal of life-sustaining treatment

Under the "Modified Uniform Rights of the Terminally Il Act,"! if written
consent to the withholding or withdrawal of "life-sustaining treatment” (see
"Definitions"), witnessed by two individuals who satisfy the witness eligibility criteria
set forth in the law, is given by the appropriate individual or individuals as specified
below to the attending physician of a patient who is an adult, and if all of the conditions
specified in the law apply in connection with the patient, then generally the patient's
attending physician may withhold or withdraw the life-sustaining treatment.? A consent
to withhold or withdraw life-sustaining treatment may be given by the appropriate
individual or individuals, in accordance with the following descending order of
priority:3

(1) If any, the guardian of the patient. This provision does not permit or require,
and cannot be construed as permitting or requiring, the appointment of a guardian for
the patient.

(2) The patient's spouse;

(3) An adult child of the patient or, if there is more than one adult child, a
majority of the adult children who are available within a reasonable period of time for
consultation with the patient's attending physician;

(4) The patient's parents;

(5) An adult sibling of the patient or, if there is more than one adult sibling, a
majority of the adult siblings who are available within a reasonable period of time for
that consultation;

! R.C. Chapter 2133.
2 R.C. 2133.08(A)(1).

3 R.C. 2133.08(B).
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(6) The nearest adult who is not described in (1) to (5), above, who is related to
the patient by blood or adoption, and who is available within a reasonable period of
time for that consultation.

Individuals not competent to consent to withholding or withdrawal of life-
sustaining treatment

The bill provides that the above descending order of priority of individuals is
subject to the following provisions:*

e If an appropriate individual entitled to decide whether or not to consent to
the withholding or withdrawal of life-sustaining treatment for a patient
and that patient are married and are the parties to a pending divorce,
dissolution, legal separation, or annulment proceeding, the individual is
not competent to so decide, and the next priority individual or class of
individuals specified above is authorized to make the decision.

e If an appropriate individual entitled to decide whether or not to consent to
the withholding or withdrawing of life-sustaining treatment for a patient
is subject to a "temporary protection order," "

"Definitions"), or any other protection order issued by a court in Ohio or

another state and the patient is the alleged victim, the individual is not

competent to so decide, and the next priority individual or class of

individuals is authorized to make that decision.

civil protection order" (see

e If a member of a class of individuals entitled to decide whether or not to
consent to the withholding or withdrawal of life-sustaining treatment for a
patient is subject to a protection order described above and the patient is
the alleged victim, the member is not competent to so decide, and the
other members of the class of individuals are authorized to make the
decision.

Objection to consent given

The bill provides that any of the above individuals who are not competent to
consent to the withholding or withdrawal of life-sustaining treatment cannot make an
objection to a consent given by a priority individual or class of individuals.® Current law
provides a procedure for a priority individual or class of individuals to object to a
consent given by another priority individual or class by advising the attending

4 R.C. 2133.08(B) and (C)(2).

5 R.C. 2133.08(E)(1).
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physician of the grounds for the objection and filing a complaint in court. If the decision
of the priority individual or class was to consent to the use or continuation of life-
sustaining treatment of the patient, the bill expands the current grounds for the court to
reverse that consent if the objecting individual establishes, by clear and convincing
evidence, that the decision was made by a priority individual, or that the class of
individuals who made the decision included a person who was not competent to make
a decision about withholding or withdrawing life-sustaining treatment under the bill.® If
the decision of the priority individual or class was to consent to the withholding or
withdrawal of life-sustaining treatment of the patient, the bill expands the current
grounds for the court to reverse that consent if the objecting individual establishes, by a
preponderance of the evidence, that the priority individual, or any member of the
priority class of individuals, who made the decision to withhold or withdraw life-
sustaining treatment was not competent to make that decision under the bill.”

Definitions
The bill defines the following terms:®

"Civil protection order" means a protection order issued or consent agreement
approved under R.C. 2903.214 (civil stalking protection order involving any person) or
R.C. 3113.31 (civil domestic violence protection order or consent agreement involving a
family or household member).

"Temporary protection order' means a protection order issued under R.C.
2903.213 (criminal stalking protection order involving a person other than a family or
household member issued as a pre-trial condition of release) or R.C. 2919.26 (criminal
domestic violence temporary protection order involving a family or household
member).

The current definition of "life-sustaining treatment," applicable to the bill,
means any medical procedure, treatment, intervention, or other measure that, when
administered to a qualified patient or other patient, will serve principally to prolong the
process of dying.’

6 R.C. 2133.08(E)(2)(i).
7 R.C. 2133.08(E)(3)(h).
8 R.C.2133.08(H), by reference to R.C. 2923.124.

9 R.C. 2133.01(Q), which is not in the bill.
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http://codes.ohio.gov/orc/2903.214
http://codes.ohio.gov/orc/3113.31
http://codes.ohio.gov/orc/2903.213
http://codes.ohio.gov/orc/2919.26

Withholding or withdrawing nutrition and hydration

Continuing law provides a court procedure in which a priority individual or
class that consented to the withholding or withdrawal of nutrition and hydration of a
patient must apply to the probate court for an order authorizing the attending physician
to withhold or withdraw such nutrition or hydration. Under the bill, an individual who
is not competent to make a decision whether or not to consent to the withholding or
withdrawal of life-sustaining treatment is excluded from testifying and presenting
evidence at the hearing relative to the use or continuation of nutrition and hydration.!

Withholding or withdrawal of comfort care

The bill excludes an individual who is not competent to make a decision whether
or not to consent to the withholding or withdrawal of life-sustaining treatment from
tiling an action in the probate court as a priority individual or member of a priority
class of individuals for the issuance of an order mandating the use or continuation of
comfort care for the patient under specified circumstances.!!
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10 R.C. 2133.09(C)(1).

11 R.C. 2133.12(E)(2)(c).
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